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PER GEORGE MATHAN, JUDICIAL MEMBER:

This is an appeal filed by the assessee against the order of the
learned Commissioner of Income Tax (Appeals)-14, Chennai in .ITA
No0.345/CIT(A)-14/2016-17 dated 05.12.2018 for the Assessment Year

2014-2015.
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2. Mr. R. Vijayaraghavan, Advocate represented on behalf of the
Assessee and Mr. A.R.V. Sreenivasan, JCIT represented on behalf of

the Revenue.

3. It was submitted by the learned Authorized Representative that the
Assessee is an individual who was employed in a Private Limited
company. It was a submission that the assessee had retired in the year
2004 and was receiving pension and interest income. It was a further
submission that the assessee had sold his house property which was
allotted to him through the Housing Board during the relevant
Assessment Year. It was a submission that the sale deed was registered
on 10.02.2014 disclosing an amount of Rs.95.50 lakhs. It was a
submission that the assessee had received nearly Rs.30.00 lakhs more
and the assessee had deposited Rs.28.00 lakhs, out of the same in his
bank account. It was a submission that the cash deposits has been
made between 27.01.2014 and 27.02.2014.

It was a submission that the assessee had invested Rs.96.00 lakhs
in REC Bonds and had claimed the benefit of deduction u/s.54EC of the
Income Tax Act, 1961. It was a further submission that the Assessing
Officer, on the ground that the assessee was unable to explain the cash
deposit of Rs.33,11,875/- in the assessee’s bank account, treated the

same as unexplained cash credits u/s.69A of the Income Tax Act, 1961.
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It was a submission that the assessee has challenged only the deposit of
Rs.28.00 lakhs which has been made by him and is treated as
unexplained cash credits. It was a submission that before the learned
Commissioner of Income Tax (Appeals), the assessee had submitted the
said explanation. However, the learned Commissioner of Income Tax
(Appeals) in para-9 of his order had though he has accepted that cash
transactions cannot be ruled out in real estate business, set aside the
issue to the file of the Assessing Officer to examine whether the
purchaser of the property agrees that the cash has been paid.

It was a submission that admittedly, no purchaser who has paid
cash in such real estate transactions which is in the nature of on-money
would accept having paid such amounts. It was a submission that
considering the probabilities and the possibilities of such cash
transactions being involved in real estate transactions, the amount of
Rs.28.00 lakhs as deposited in the assessee’s bank account may be
treated as part of the sale consideration of the immovable property sold
by the assessee. It was a submission that the property had been
registered at the guideline value of Rs.95.50 lakhs and the cash portion

was approximately 20% of the sale price.

4. In reply, the learned Departmental Representative vehemently

opposed these submissions. It was a submission by the learned
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Departmental Representative that the issue did not arise out of the order
of the learned Commissioner of Income Tax (Appeals) in so far as the
learned Commissioner of Income Tax (Appeals) has directed the
Assessing Officer to examine whether the purchaser has agreed to the
factum of payment of cash of Rs.28.00 lakhs. It was a submission that
the learned Commissioner of Income Tax (Appeals) has not made any
confirmation of the addition under the head ‘unexplained cash credits’.

It was a submission that admittedly it is not for the Department to
make roving enquiries or look for evidences in favour of the assessee. It
was a submission that it is for the assessee to substantiate its claim and
the assessee having not substantiated his claim that the on-money has
been paid to the assessee in respect of the sale of the immovable
property, it is for the assessee to explain the source of the cash credits.
It was a submission that the failure of the assessee to substantiate the

cash credits has correctly been held as unexplained cash credits.

5. | have heard the rival submissions through Video-Conferencing and

perused the materials available on record.

6. Admittedly, the learned Commissioner of Income Tax (Appeals)
has directed the Assessing Officer to examine whether the purchaser of
the immovable property confirms whether he has paid the cash of

Rs.28.00 lakhs to the assessee in respect of the purchase of the
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immovable property. The Departmental Representative does concede
that the purchaser has denied having paid any cash to the assessee.

A perusal of the assessment order at page-7 shows the details of
the consideration paid as recorded in the sale deed. This represents a
cheque and Demand Draft payment from 08.01.2014 to 08.02.2014 for a
total consideration of Rs.94,54,500/- and the balance of Rs.95,500/-
represents TDS. The cash has been deposited in the bank account of
the assessee between 27.01.2014 and 27.02.2014. The registration of
the property has been taken place on 10.02.2014. Further, it is an
admitted fact that the assesse does not have any other source of income
other than pension and interest. The period during which the cash has
been introduced into the bank account also supports the probability
which has been admitted by the learned Commissioner of Income Tax
(Appeals) in para-9 of his order that it cannot be ruled out and that there
IS no cash transactions in the real estate activities.

It is further supported by the fact that the registration of the said
property has been done at the guideline value alone calls for substantial
doubt. In these circumstances, considering the preponderance of
probability, | am of the view that the cash deposits of Rs.28.00 lakhs from
the bank account of the assessee is part of the sale consideration of the
immovable property sold by the assessee during the assessment year.

In the circumstances, the Assessing Officer is directed to re-compute the
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capital gains by adopting the sale consideration in respect of the
immovable property sold by the assessee during the year by including

the amount of Rs.28.00 lakhs as has been admitted by the assessee.

7. In the result, the appeal of the assessee in IT.A.

N0.909/Chny/2019 stands allowed.

Order pronounced in the open Court on 9" June, 2020 in Chennai.
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